

























































（2）  例外としてOECD モデル条約Commentary on article 4, para 3.28.において日本と韓国は「実質的管理場所」
の用語の代わりに「Head or Main Office」を使用するという留保（reservations）の立場を明らかにしている。
以下原文参照。 
28.Japan and Korea reserve their position on the provisions in this other Articles in the Model Tax
Convention which refer directly or indirectly to the place of effective management. Instead of the term 











































（5）  ARTICLE 4 RESIDENT 1. For the purposes of this Convention, the term “resident of a Contracting State” 
means any person who, under the laws of that State, is liable to tax therein by reason of his domicile, 
residence, place of management or any other criterion of a similar nature, and also includes that State and 
any political subdivision or local authority thereof. 
ARTICLE 4 RESIDENT 3. Where by reason of the provisions of paragraph 1 a person other than an 
individual is a resident of both Contracting States, then it shall be deemed to be a resident only of the 
State in which its place of effective management is situated. 
Commentary on article 4, para 3.24. As a result of these considerations, the “place of effective 
management” has been adopted as the preference criterion for persons other than individuals. The 
place of effective management is the place where key management and commercial decisions that are 
necessary for the conduct of the entity's business as a whole are in substance made. All relevant facts and 
circumstances must be examined to determine the place of effective management. An entity may more 












Discussion Paper（2001）とOECD Discussion Draft（2003）について検討する。
まず，OECD, The impact of the communications revolution on the application of “Place 
of effective management” as a tie breaker rule, Discussion paper OECD Technical 










（6）  Commentary on article 4, para 3.24. 前掲注（4）
（7）  Commentary on article 4, para 3.24.1 Competent authorities having to apply such a provision to determine 
the residence of a legal person for purposes of the Convention would be expected to take account of various 
factors, such as where the meetings of its board of directors or equivalent body are usually held, where the 
chief executive officer and other senior executives usually carry on their activities, where the senior day-to-
day management of the person is carried on, where the person’s headquarters are located, which country’s 
laws govern the legal status of the person, where its accounting records are kept, whether determining that 
the legal person is a resident of one of the Contracting States but not of the other for the purpose of the 
Convention would carry the risk of an improper use of the provisions of the Convention etc.  
イ　ジェホ・前掲注（2），292頁，川田　剛・徳永匡子『OECDモデル租税条約コメンタリ－逐条解説』，（税務
研究会出版局，2014）94－95頁参照。
（8）  OECD, The impact of the communications revolution on the application of “Place of effective management” 
as a tie breaker rule, Discussion paper OECD Technical Advisory Group （2001），7－9頁引用，以下原文参照。 
Summary of key factors in determining a place of effective management 
31. A place of effective management will generally be where key management and commercial decisions
necessary for the conduct of a business are in substance made and given. This will ordinarily be where 
the directors meet to make decisions relating to the management of the company, but the determination 
of a place of effective management is a question of fact and other relevant factors taken into account by 
the courts have included: 
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－ Where the centre of top level management is located. 
－ Where the business operations are actually conducted. 
－ Legal factors such as the place of incorporation, the location of the registered office, public officer, etc.  
－ Where controlling shareholders make key management and commercial decisions in relation to the 
company; and 
－ Where the directors reside.
（9）  Place of effective management in multi-jurisdictions 
39. German case law suggests that the residence of a company may be determined by the residence of
the top manager, in cases where the place of management cannot be determined. It may be that this 
approach could be extended to companies managed by a board of directors or senior executives. However, 
increasingly, it is likely that situations will arise where those people are not all residents of one country.
（10）  Mobility 
42. Increasing numbers of enterprises conducting transnational businesses, combined with rapid
improvement in global transportation systems, are also likely to have an impact on the place of effective 
management concept. In particular, there may be an increased incidence of mobile places of effective 
management. 
43. It is not too difficult, for example, to envisage a situation where the managing director of a company
who is responsible for the management of that company is constantly on the move. In some extreme 
cases, that person may consistently be making the decisions while flying over the ocean or while visiting 
various sites in different jurisdictions where his business is conducted. 
44. Similarly, a board of directors may arrange to meet in different places throughout the year. For
example, the board of a multinational enterprise may agree to meet at the offices of the enterprise around 
the globe on a rotational basis. This can also lead to an enterprise having a mobile place of effective 
management.
（11）  Place of effective management in multi-jurisdictions 
47. As noted above, the characteristics of effective management may exist in a number of jurisdictions and
it may be said to exist simultaneously in more than one jurisdiction without a specific single jurisdiction 
being dominant. Thus to the extent that the place of effective management test fails to provide a clear 
allocation of residence to one country, albeit in a limited number of cases, it may be seen to be an 
ineffective rule. 
48. In order to achieve a tie-breaker rule that will produce a single territory result in all cases, the
following options may be considered: 


















i）　実質的管理場所（Place of effective management）
ii）　設立地（Place of incorporation）
iii）　経済的繋がり（Economic nexus; and）
B） Refine the place of effective management test. 
C） Establish a hierarchy of tests, as in the individual tie-breaker so that if one test does not provide an 
outcome, the next test will apply; or 
D） A combination of B and C above. 
A） Replace the place of effective management concept 
50. Various options have been raised as a possible alternative tie-breaker, such as:
i） Place of incorporation or, in the case of an unincorporated association, place where corporate law 
applies to the establishment of the enterprise. 
ii） Place where the directors/shareholders reside; and 
iii）The place where economic nexus is strongest.
（12）  B） Refine the place of effective management test 
62. In refining the existing place of effective management test, two options have been suggested. Either,
making a determination on the basis of predominant factor（s） or giving a weighting to various factors. 
63. The construction of paragraph 24 of the 2000 Commentary presupposes that the determination is on
the basis of the following predominant factors; where the key management and commercial decisions are 
made in substance; where the most senior person or group of persons makes its decisions and where the 
actions to be taken by the enterprise as a whole are determined. It may be that, for the majority of cases 
involving the company residence tie-breaker, these three factors readily deliver a decision which reflects 
the underlying policy intent. This may be considered the norm.
（13）  71. The level or levels below would therefore deal with determinations regarded as the exceptions.  A 
possible structure for such a hierarchy may be: 
－ Place of effective management. 
－ Place of incorporation. 




次に，2003年に発表されたOECD, “Place of effective management concept: suggestions 
for changes to the OCED Model Convention”, Discussion draft, OCED Technical 






















（14）  OECD, “Place of effective management concept: suggestions for changes to the OCED Model Convention”, 
Discussion draft, OCED Technical Advisory Group （2003），2－3頁引用。
（15）  “3. Where by reason of the provisions of paragraph 1 a person other than an individual is a resident of 
both Contracting States, then its status shall be determined as follows:  
a） it shall be deemed to be a resident only of the State in which its place of effective management is 
situated; 
b） if the State in which its place of effective management is situated cannot be determined or if its place 
of effective management is in neither State, it shall be deemed to be a resident only of the State ［OPTION 
A: with which its economic relations are closer］ ［OPTION B: in which its business activities are primarily 
carried on］ ［OPTION C: in which its senior executive decisions are primarily taken］. 
c） if the State ［with which its economic relations are closer］ ［in which its business activities are primarily 
carried on］ ［in which its senior executive decisions are primarily taken］ cannot be determined, it shall be 
deemed to be a resident of the State from the laws of which it derives its legal status; 
d） if it derives its legal status from neither State or from both States, or if the State the State from 
the laws of which it derives its legal status cannot be determined, the competent authorities of the 









































































































































































































































（23）  Commentary on article 4, para 3.24.1・前掲注（7）
（24）  ヤン　スンギョン・パク　フン・前掲注（16）71頁，カン　ナンギュ「2013年国際租税判例回顧」，（租税学術
論文集第30集第2号，2014），223頁。


























































































































































































OECD, The impact of the communications revolution on the application of “Place of 
effective management” as a tie breaker rule, Discussion paper OECD Technical 
Advisory Group （2001）
OECD, “Place of effective management concept: suggestions for changes to the OCED 










れた「実質的管理場所（Place of Effective Management）」の概念について検討したもので
ある。「実質的管理場所」の導入趣旨は租税回避行為に対応するためのものであるが，現在
の実質的管理場所の概念が法人税法に導入されて以来，これに対する判断基準が具体的に
確立されておらず，実質的管理場所を明確に解釈して判断するには困難がある。
本論文では，韓国の法人税法上の内国法人と外国法人判定に関する区分基準および
OECDモデル条約，同コメンタリ－の判定基準，さらに具体的な事例を検討することで実
質的管理の場所の判定基準を整理して，解釈および適用上の問題点と改善策を考察したも
のである。実質的管理場所の規定にあたっては，法人税法施行令および施行規則等実質的
管理場所の意義と判定基準について具体的に規定することにより納税者の予測可能性を高
めることが必要である。
明確ではない実質管理場所の規定で包括的に課税することは，租税法律主義が指向する
納税者の法的安定性と予測可能性を阻害するので，当初の導入の趣旨に合うように，実質的
管理場所の定義および判断基準等に対しての立法上の補完が必要であると指摘をしている。
